BEFORE THE
COMMISSIONER OF STATE TAXES AND EXCISE,
HIMACHAL PRADESH, SHIMLA-09

Application/Representation No. 04/2022-23
Date of Institution: 21-09-2022
Date of Decision: 21-06-2023
In the matter of:-

M/s U.WW. Enterprises Pvt. Ltd,,
Registered office at 793-A,

Ground Floor, Surya Enclave Jalandhar, Punjab.......Applicant

Vs,

State of H.P. & Ors. “ ...Respondents
Present:- / \

.\

1. Shri Arvind Sharma, Lr.i ﬁ.dvuf:.ate forthe Appl‘cant
2.  Shri Sandeep Mandyal Ld. Sr Law Grff icer: frar the State

3. Shri Ramesh Sharma Iﬁhﬁdmmteﬁ:?the HPBL

-

;,__\ QED.E

This order sha[l spuse of an Apﬁlcahon ﬁled in terms of judgment
dated:31.03. 2D21 passed by, the Hnri‘b!e High Court of Himachal
Pradesh n GMF {M} R 114? 51 of 2019 in LPA number 27- 31 of
2021, whereby the. Hon’ble‘*H:gh Court after sefting aside the order
dated 31.03. 2[]1?‘ {passed by this forum) was pleased to issue the
following directions : -

“In case any demand is made by the Department that has to be
made only after affording any opportunity of being heard to
the affected parties. If there is any grievance with respect to
Clause 6.5 and other enabling provisions of the
Announcements of Excise allotments / Tender for the year
2016-17, it is for the petitioner to approach the respondent.”

9 That thereafter, the Applicant filed the present Application/
Representation (hereinafter referred to as the “Applicant”), whereby

the Applicant is c!aiming refund in terms of Clause 6.5 of the
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fact, the Applicant has restricted his claim of license fees for 61 days
which amount so claimed comes to Rs. 30, 39, 580/-. The Applicant
is also claiming an amount of Rs. 92, 430/- as transportation charges
which the Applicant purported 10 have incurred for procuring liquor
from wvarious liquor wholesale vends at Una and Sunder Nagar at
District Mandi which was stated to be at a distance of almost 175
K M. from the Applicant's liquor vend(s). In fact the applicant was the

licensee of liquor vends under Toba unit in Bilaspur District.

3. The notices of this application were issued to the Respondent

and the thereafter the respective parties were heard at length.

4. It was argued by the Learned Counsel for the Applicant that
initially wholesale vends and thereafter the HPBL failed to procure
and provide liquor equivalent to the MGQ (Minimum Guarantee
Quota). It was the HPBL who in fact wés res'pr':ms"ible for the scarcity
and non providing of liquor for which the Applicant is entitled to claim
refund of license fee stated to have been restricted by the Applicant,
himself for 61 days amounting to Rs. 30, 39, 580/- .

5 It was also argued on behalf of the Applicant that as per Excise
Act, F_Eul_es' and Announcements, it was the statutory duty of Excise
Depa\r'tmgn’t to ensure that there was no shortage of liquor at least of
the MGQ (Minimum Guaraniee Quota), but the Respondent
Department failed to ensure regular supply of liquor, firstly, through its
| -1& L-13 wholesale supplier and thereafter from the HPBL. It was
further argued that the Applicant who is retail vender cannot be made
to suffer due to the arbitrary and unprofessional acts of HPBL and L-1
8 L-13 wholesalers. The Applicant was forced to pay License Fee
even for the shortage of supply by the wholesale vends as well as by
the HPBL. :

6. It was further afgued that the Applicant had to incur exira

charges for transporting liquor from Sunder Nagar District Mandi

hich was almost 175K.M. from their liguor vends and the Applicant
=id to spend extra amount of Rs. 92, 430/- which is required to be

- - F L
Ty gantas NOW paid by the Department/HPBL to the Applicant.
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7. It was further argued that the Hon'ble High Court in CWP No.
1790/2016 titled as “M/s Rajinder Negi Vs State of HP and other”
(along with other connected matters) has specifically directed the
Respondent to provide the benefit of county liquor as well as IMFS
(Indian Made Foreign Spirit). It was thus vehemently argued that the
Hon'ble High Court vide its order dated 10.03.2017 passed in CWP
Number 1790/2016 has directed the Respondents to provide relief
even with respect to IMFS (Indian Made Foreign Spirit).

8. It was further argued on behalf of the Applicant that the inflated/
incomplete data has been furnished by the HPBEL, whereas the
comparative data furnished by the Apphcant in tabular form clearly
establishes that there is a shortage of supply of liquor by the HPBL in

the first quarter for which the Apphcant = enhﬁed far claiming refund.

\
9.  Per contra, it was argued on behalf of the State that the

Applicant did not establishron_ record fhat the Apphcant was provided
less quantity of quc-ta espemalh_.r‘ qua the Speclﬁc brands of country
liquor, It wasﬂfurther argued that the ‘Clause 6.5 of the
Annnunceménts was apphcabJe tu Cﬂuntry Irquor and not to IMFS, It
was further argued that the claim for pmmdmg compensation or claim
for défﬁages IS I:-eyand the amblt ancl scope of the Clause 6.5 of the

e

Annc: un cements- :

10. lt was further arg ued ::m ‘behalf of the State that the Applicant
had partlmpated |n the Gpen tender process with open eyes and had
accepted all terms and conditions of the Excise Announcements and
hence the Applicant cannot raise any claim against the provisions of

the Tender Allotment.

11. It was further argued on behalf of the State that the Applicant has
neither placed any demand before the Respondent(s) especially
HPBL with reference to extra brands etc. nor the Applicant has
attached any copy of such written demand with the present
petition/application. It was further argued that the Applicant has never
made any complaint to any authority of the Respondents. It was
further argued that the Applicant failed to prove any grievance as per

the terms and conditions of the Announcements.
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12. | have heard both the parties in the matter and examined the
record with minute detail. In nutshell, the case of the Applicant is that
due to shortage of supply of liquor by the HPBL, the Applicant
suffered losses. The Applicant is also claiming extra transportation
charges purported to have been incurred by the Applicant amounting
to Rs.92, 430/-,

13. The Clause 2.6 of the Announcements provided that:

“The details of location of each retail vend/unit reserve price, the minimum
guaranteed guota of liquor fixed for each vend and other levies as may be
applicable, shall be available with the AETC/ETO in charge of the District
and also with the Deputy Commissioner of District who shall display the
same on the office notice board for the information of the intending
tenderers one day before the first day fixed for the receipt of the tenders”,

Thus, it is evident from the Clause 2.6 itself that the terms and
conditions of the Announcement qua the location of each retail unit.
MGQ etc. were already made aware to the Applicant even prior to the

initiation of the tendering-,;jrdcess.

14.  Notably, Clause 2.38 of the Annouricements regarding the
setting up of HF'_EL was already. incorporated in the Announcements.
The Applicant participated in the tender process voluntarily out of his
own free will and volition after fully understanding the terms and
conditions of the Announcements. The Clause 4.3 of the
Announcements deals with the lifting of the MGQ of Country Liquor
and IMFES and also the rﬁahnar in which the license fee regarding the

same is to be paid.'

15. The Clause 4.4(d) of the Announcements has specific provisions
of lifting in the subsequent month any unlifted quota of the month, it

provides that:

“4.4(d) In case the licensee is unable to lift the Minimum Guaranteed
Quota within a month he shall still be required to pay the full
installment of licence fee for that month which shall be paid by the
last day of the month provided that the last installment for the month
_f March shall be paid in full by the licensee by 15" of March.
wever, fess quota lifted in any month can also be issued in the
bsequent month on application by the licensee in respect of which
he license fee stands deposited.”
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Conversely, the Clause 4.4(e) of the Announcements provides for

adjustment of excess of MGQ in the subsequent month.

Thus, the collateral reading of 4.4 (d) and 4.4 (e) clearly shows that if
the Applicant/Licensee is unable to lift the MGQ within a month or
lifted MGQ in excess (of quota) then despite of that fact, the Applicant
is still required to pay full installment of license fee for that month,
however, the less quota lifted in any month can also be issued in the
subsequent month on an application by the Applicant/Licensee in
respect of which license fee stood deposited or in case the Applicant
has lifted more than MGQ then the Applicant/licensee is at liberty to

adjust such excess quota in subsequent moﬁ’lhhas the case may be.

_, \

g
Thus, if at all the Applicant had any. grievance nagardmg the shortage

of supply of any liguor than the MGQ the Appllc.ant muld have easily
redressed his grievance ° by mvckmg Dlause 4-4(:1} of the
Announcements. Theresis: nothmg on recerd or in the pieaﬁ ing of the
Applicant, whatsoever, %at afte\the al[aged shcﬂage of s.up;::l';,.r of the
liquor, the Applicant has marde any such apphcation at any point of
time for th_g-“lgsugnea.__uf thg !gg_st ngta_ lifted in any month in the
subaequeﬁt mﬁhth to rﬁake t'he déﬁciéntﬁy good in respect of which
the. l1cense fae staod~ read'y depomted Therefore, the Applicant, in
the absence of any suchﬁpphcatmn ‘made in terms of Clause 4.4(d)
of tha ﬁmnouncements I$ estapped from claiming any refund of the

prcpomanate license fee by his own act, conduct and omission.

16. As far as the claim of the Applicant for shortage of IMFS in terms
of order dated 1[}..{]3.2.131? passed by the Hon'ble High Court in CWF
No. 1790/2016 is concerned, the Hon'ble High Court vide its order
dated 10.03.2017 passed in CWP No. (1790/2016 along with other
connected matters) was pleased to direct the Respondent State to
look into the grievances of the Applicant/Petitioner regarding both
country liquor and IMFS (Indian Made Foreign Liguor) including their
grievances regarding non-providing of liquor at district level and take
decision within three weeks i.e. before 31.03.2017. The said order

dated 10.03.2017 has already been complied with and in compliance
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of the said order dated 10.3.2017 thereof, this Forum has passed the
order dated 31.03.2017.

Thereafter, the Applicant challenged the said order dated
31.03.2017 by filing CWP No. 1931/2017 titled as “M/s Rajinder Negi
Vs. State of H.P.” The said CWP No. 1931/2017 was decided by the
common judgment dated 02.05.2019 whereby the directions were
given to the parties to appear before the Chief Secretary to the Gowt.
of H.P. on 14.05.2019 with the further directions to make a decision

within six month thereafter.

Thereafter, the Respondent-State feeling aggrieved by the said
judgment dated -02.05.2019, filed LPA bearing No. 27-31/2021
(CMP.M No. 1147-51/2019) titled as “State of HP Vs. M/s Rajinder
Negi” (along with other connected matters). The Hon’ble High Court
was pleased to decide the aforesaid: LPAs by common judgment
dated 31.03.2021 whereby , the Hon'ble High Court was pleased to
observe that in case any ﬂem'aﬁci_ Jié- made by the Department, that
has to be made nnnl;”"after affording an opportunity to the affected
parties. The Hon'ble High Court was further pleased to observe that if
there is any grievance with respect to Clause 6.5 and other enabling
provisions of the Ahnoun:;‘ements of Excise Allotments/Tender the
year 2016-17, it is for the Petitioner/Applicant to approach the
Respondent. The said judgment dated 31.03.2021 has not been

challenged in any court of law and the same has now attained finality.

In this backgrﬂun'i:l, no benefit of the order dated 10.03.2017 can be
given to the Applicant as the said order has finally merged in the
judgment dated 31.03.2021.

17 Furthermore, the nature and effect of the order dated
10.03.2017 can be appreciated from another angle in as much as it is
evident from the said order dated 10.03.2017 that the Hon’ble High
Court was pleased to give directions only to look into the grievances
of the Applicant/Petitioner. Thus, it is crystal clear from the aforesaid
order dated 10.03.2017 that the directions given by the Hon'ble High
Court were not conclusive to provide the relief to the
Applicant/Petitioner qua IMFS. The Applicant has completely
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misinterpreted and misconstrued the said order dated 10.3.2017 in as
much as the Hon'ble High Court has only directed to look into the
grievances of the Applicant/Petitioner regarding the country liquor
and IMFS (Indian Made Foreign Spirit).

Notably, the Clause 6.50f the Announcements provide that:

“l icensees shall not be entitled to any compensation or claim for
damages if the supplies of country liquor to him fall short of the
quota fixed in respect of his vend or vends. He will, however, be
entitled to the refund of the proportionate license fee in such
contingency provided he establishes to the satisfaction of the
Excise and Taxation Commissioner that such a shortfall of
supplies did not occur because of any fault on his own part. Such
claim for refund shall be preferred and conﬁrdered only after the
close of the financial year.”

It is evident from the Clause 6.5 cf the Annauncements that it is
applicable only with respect tcn 'lilcal.mtr\_,.r Laquor and not INIFS In these
circumstances, the grngy_g_ncea af the App]ncant are ran[y to be
redressed within the. parameters Gf Taw and in.the: present case in
accordance with the Anncuncements for the year .2016-17. These
Announc.ements has. force of the law. !t is settled law that “Expressio
Unious Est Exclusm A]ter:us” ie where a statute requires to do a
certam thmg ina certa:nfway the thmgs must be done in that way

and foilaw_mg other courses_ is _nat _permismble.

In this background, since Glause 6.5 of the Announcements only
deals with country liguor, therefore, no benefit regarding IMFS can be
given to the Applicant by invoking Clause 6.5, itself.

In other words, the scope of Clause 6.5 of the Announcements
cannot be extended so as to include IMFS in the same that too in the
absence of any specific provisions. Furthermore, the bare perusal of
the Clause 6.5 clearly provides that the Applicant shall not be entitled
to any compensation or claim for damages if the supply of country
liquor for short of quota fixed in respect of his vend/vends. Thus, the

bare perusal of the Clause 6.5 of the Announcements shows that

™\ providing of any relief for compensation and claim for damages is

\
};Jbayond the ambit and scope of the Clause 6.5 of the

T
Announcements,

Page 7 of 10



£\

.

#
L
=D
w T

U W Emterprises, Tolia Unit Biasgur

18. Notably, the proviso to Clause 6.5 itself shows that burden of
proof lies upon the Applicant to establish that there is shortfall of the
supplies and further this shortfall did not occur because of any fault
on the part of the Applicant. Thus, it is crystal clear from the proviso

itself that the applicant has to prove that:

a) There is shortfall of supplies;

b) Such shortfall of supplies did not occur because of any fault on his
part. As far as alleged shortage of supply is concerned,

Firstly, it is evident from the record that the Applicant did not make
any application for issuance of less quota lifted in any month in the
subsequent month in respect of which the license fee stood already

deposited;

Secondly, it is evident from the record that the applicant has neither
placed any written demand before the Respondent (s) with respect to
the extra brands/liquor nor has attached any copy of such written

demand with the present application

Lastly, the Applicant has specifically pleaded in the present
application that ._thé Applicant used to get liguor from various
wholesale liquor vends at District level and also used to get the
supplies' from the wholesale liquor ven'ds at Sundernagar District
Mandi during the year 2016-17.

The Clause 2.38 provides for the establishment of HPBL. The Clause
2.38 is reproduced herein below for the sake of brevity:

“2.38. A comﬁany- will be set up under the Himachal Pradesh
Excise and Taxation Department which shall be exclusively
responsible for the procurement of all kinds of liquor i.e. Country
Liquor, IMFS, Beer, Wine and RTD etc. in the State and shall further
supply liquor so procured as wholesale-licensee to all the retail
vends ie. L-2, L-14 & L-14A efc. during the year 2016-17. After the
Company starts its operation, the retail licensees shall lift liquor i.e.
Country Liquor, IMFS, Beer, Wine and RTD etc only from the
Company’s licensed and prescribed premises.”

The applicant participated in the tender process voluntarily out of his
free will and volition (which in fact was made known to him even
before initiating the fender process) after fully understanding the

terms and conditions especially the nature and effect of the Clause
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2 38 of the Announcements. Thus, the Applicant was bound to lift the
liquor i.e. country liquor etc. from the company's licensed and

prescribed premises.

It is evident from the record also that the HPBL has opened proper
depot for supply of liquor of all brands which were approved by the
Department and the Applicant and the other licensees/
retailers/vendors were required to [ift the liquor from any of these
depots as per their demands in the State of H.P. There is nothing on
the record to show that the Applicant had demanded some more
brands and stock which were not available in the depot. Furthermore,
though as per the Excise Announcements, it was the prerogative of
the State to decide on the mode of sur.rplfanr:i State. of HP was within
its jurisdiction to decide its pohcy matter Fuﬂhermare it is evident
from the record that the HPBL -:nbtame—ci 16 whutesale licensees for
sale of country liquor and IMFS :n the mc:rnth of July itself and 24
more licensees have been prequred hy the HPBL in the month of

August, 2016 and these Ilcensees were spread across the State.

Thus, no ;_as_n;; fm_‘ r_e_fl,i_nd of p_rppgrhunatq license fee made out in the
absence of any application for making good the deficiency of the
al]eg_éﬁ’;?shqrtage 5f -s_uﬁhl}f'in any subsequent month in terms of
Clause 4.4 (d) of the Announcements.

Thus, it is evident from the averments in the application that the
suitable arrangements have been made by the Respondents for the
supply of MGQ to the Applicant and the pleas raised by the Applicant
are not only mutually inconsistent but also mutually destructive in as
much as on the one hand the Applicant is stating that there is a
shortage of supply of liguor and on the other hand the Applicant
himself is admitting that he had to get liguor from various liquor
wholesale vends in Una and Sunder Nagar District Mandi. Thus, itis
crystal clear from the averments made in the present application,

itself that the Applicant has not only admitted but also proved one

> thing that the Applicant has received his fixed quota either from the

%iwhotesale vends at Una or from the Sunder Nagar, District Mandi.
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Furthermore, Clause 10.2 of the Announcements provides that “the

licensee shall have to _make their own arrangement for procuring

liguor”. In this background, the Applicant is not entitled to any refund

in terms of Clause 6.5 of the Announcements.

19. As far as the comparative data in tabular form annexed with the
present application is concerned, the same has no evidentiary value
in as much as the same is self serving document as it neither bears
signature of its author nor any endorsement in the nature of

aftestation etc. regarding its truthfulness and genuineness.

20. In view of the discussion made hereinabove, | am of the
considered opinion that there is no merit in the application and the
same is liable to be dismissed and is accordingly dismissed. Let all
the parties be informed ac:cordmgiy Fl1e ma':,.ur he cunsngned to the

record room after completion..

Announced on 217 June, 2023 403//

Commlssmner of State Taxes & Excise
Himachal Pradesh.

Endorsement No.:ST&E/CoST&E-Reader/202 ted 2.2-06— 2%
17572~ ¢

Copy fﬂrwarded to:-

4 & M.-’s Uw Enterprlses Pvt. Ltd., having its registered office at 793-A,
Ground Fh:mr Surya Enclave Jalandhar, Punjab.

2. Himachal F‘radesh Beverages Limited, through its Managing
Director, Himachal Pradesh, SDA Complex, Block No. 30, Shimla- 9

3. Collector Excise, Central Zone, Mandi.

= Dy. C (ST&E), District Bilaspur.

-*-—-_5.._., Shri Sandeep Mandyal Sr. Law Officer.
}\:g;_/ IT Cell j r
"o, {’VN' Adle )~
. Reader to the

Commissioner of State Taxes & Excise
Himachal Pradesh
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